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{(ffice of the Secretary

Re: Review of FOIA Acilon
ATA Reguest, Control Na, 2003-023

Decar Larry:

I am writing in response to your telephone condrcncc yesterday with Ronnie London
rcgarding the status of the Commission's review of stafT action on the ebove-referenced request
submitied under the Freedomn Of Information Act (“FOIA™) by the American Teleservices
Association (“ATA™).

As you know, ATA filed the FOIA request October 16. 2002, in response to the Notdice of
Proposed Rulemnking in CG Docket No, 02-278, wherein the Commission reported it received
over 11.000 complaints about telcmarkoting and 1,500 inquiries about predictive dialing during
2000 end 2001. 17 FCC Red 17459, %94 8, 26 (2002) (“NPRM™). After the staff considcred the
request for 20 b isiness days. plus aten-day extension, as provided under the rulcs, see 47 C.F.R.
§ 0.461(g), it determined it would (ake months of work and cost ATA many thousands of dollaus
to see the complaints and inquiries. ATA timcly sought rcview of this decision on Dccernber 6,
2002. ATA sought expedited treatment of its request for review when the staff, which had
provided n “sample™ of the requested documents and was slowly providing further documents nn
a rolling basis. indicated it would srop processing ATA’s request in view Of the application for
rcview. Even without the request for expedition, however, we ¢xpectad a decision ON review on
or befure January 23,2003, under the twenry-day guideline in Section 0.461(k) of the rules.

During the conversation yesterday, which arose out of our inquiry regarding the status of
ATA’s still-pending request for rcview of FOIA action, you referred 1o the Further Notice of
Proposcd Rulemaking in CG Docket 02-278 that the Commission released this weck. Rules and
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Proposed Rulemaking in CG Docket 02-278 that the Commission releused this week. Rules and
Regulations Implementing the Telephone Consumer Protection Acr of 1997, FCC 03-62 (rel.
March 25, 2003) (“FNRPM"). YOU suggested that we consider whether we wish to pursuc our
FOIA request and appea) of the staff action in the wake of the Tederal Trade Commission’s
(“FTC™y amendment of its telemarketing sales rule (“*TSR™), the Do-Not-Call Implementation
Act. Puh. 1.. No. 10R-10, 117 Stat. §57 (2003), and the F¥PRM. YOU suggesicd in particular that
we reassess our position becausc the Do-Not-Call Implementation Act requires the FCC "to
adopt rules," and because it scts a dcadlinc for doing so in light of the FTC’s action. The impli-
cation was, iiow that the Do-Not-Call Implementation Act compels the FCC Lo act, our inquiry
into complaints and inquirics that may have miotivated tlic VPRAM is somehow lessrelevant.

Your reaction to our inquiry regarding the status of our application for review of FOIA
action indicates that the Commission still docs not understand the reasons why ATA sceks access
to the complaints and inguiries. This perhaps explains in part why tlic Commission has not
simply made the documents part of the record in the proceeding so that all interested partics may
rcvicw them. It also does much to cxplnin why the Commission was in no hurry to produce tlic
documents, and has ignored our request fur expeditious action on our appeal of FOIA action,
which has been pending for nearly four months even though it is limited o purely legal ssues.

A'TA did not request access to the telemarketing complaints and prcdiciive dialer inquires
because it questions the Cominission’s authority to issue the NZ’RM or to solicit comment on tlic
cffectiveness of its teleinarkcting rulcs. We did not challenge the staffs ussertion, early on in
this process. that the Commissivn mny initiate a procceding to solicit comments on a rule
whenever it wishes, or that doing so ten ycars after initial adoption of the rule was appropniate.
Our previous correspondence on this matter and our comments in the proceeding make it
abundently clear that ATA is not challenging the Commission’s authority to ‘nitiate the
proceeding. Indeed, ATA supports the Comumnission’s review of its rules and suggested a number
of changes wc belicve arc needed. See, e.g., ATA Comments. CG Docket 02-278, filed Dec. 9.

2002, at 104-35.

ATA’s FOIA reguest serves a much more basic — and more substantive — purpose. The
issuance of an NPRM signals thnt the 1*CC is considering changing its rules, and is inquiring
about the specific ways in which it might or should do so. 1lerc, the ¥PRM suggests a numhcer of
possibilities, nnd seeks carmunent about them. including inquiring into the efficacy of a national
""do-riot-call"' registry. A significant par! of this calculus must be whether the current rules nrc
working, and whether there is any basis for new, more onerous regulations. This is particularly
important in the context of telamarketing, where the Commission’s rules neccssarily will affect
proteeled speech by teleservices providers. By requesting the coinplaints and inguiries the
NPRM references, ATA secks (0 review the same public commentary the FCC has before it in

asscssing whether new rules are warranted and what the contours of those rules should be, In
shorl, the documents are important with respect to the surcome of the procceding.
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This continues io be n highly relevamt linc of inquiry. In fact, it is not only not moated by
the Do-Not-Call Implementation Act and the FNPRAZ, hut public recess 18 the complaints and
inquiries is madc all the more critical by recent events. You stated that the Do-Not-Call
Implementation Act reguires the FCC “to adopt rulcs” in respect of the F1°'C’s action. That is not
quite accurate. Congress was very careful, wlicn it ndoptccl the Do-Not-Call Implementation
Act, 1o make clear it did not intend the I'CC to prejudge the issues in Docht 02-278. Congress
stated it had no “intent. . . To dictate the outcome of the FCC's pending rulemaking proceeding.”
Do-Not-Call Dnplementation Act. H.Rep. 108-8, 108" Cong., 1% Sess. 9 (Feb. 11, 2003).
Congress also underscored that the FCC is still “bound hy the TCPA,” id. at 4. which necessarily
includes the several criterie in 47 U.8.C. §§ 227(c)(1) & (c){4) which the Comnussion must
consider and/ar satisfy beforc adopting any rule. Congress even recognized ihat “it Isimpossible
for (the FCC to adopt rules identical to the FCC's TSR.” Id. Toward that cnd, the statute requires
only that the FCC “maximize consistency” with the FTC’s approach. Pub. I.. No. 108-10,

Sce. 3.

We assume that. notwithstanding your intimations, the outceme in Docket 02-278 has not

been prejudged and is in fact very much open for careful consideration by tlic Commission.

\ Indecd, one way the FCC can “maximizce consistency” with the FTC’s amended ‘1'SR would be
w rctain most of the FCC rules essentially in their current form. Both the FCC's company-

specific do-not-call rules and time-of-day resirictions were incorporated into the TSR, and the

TSR analogues remain unchanged even after the FTC’S recent amendments.  While further
discussion of any such approach is more appropriately discussed in the context of the "NPRM,

the point here is that the FCC still has the discretion to adopt = or not adapt — new rules even

under the Do-Notw-Call Implementation Act, und there is still much that is open debate bcforc the

proceeding closes.

ATA therefore renews its call for the Commission (o make available all the complaints
and inquirics it has reviewed and will analyze in acting io Dockct 02-278, and for expeditious
resolution of ATA’s application for rcvicew of FOIA action rcquesting that those materials bc
madc available to all intercsted persons at little or no cost. These documents are an important
purl of the reccerd in this proceeding, and it IS unconscionable 1o withhold them from public
rcvicw, or to demand upwards of $25.000 fir uccess. We note in this regard that. as a regulation
affecting protected speech, the J'‘CC has the burden of demonstrating that its telemarketing rules
comport with the First Amendment. This means demonstrating, a substantial goverument interest
in adopting the rules. that they advance the government’s interest in a direci and material way,
and that they are no broader than necessary to do so. It is critical to this analysis whether the
current rules ore effective, whether any ineffectiveness iIs duc to the rules themselves o failurcs

a nf_gp_i‘n'rccrlncm, and whether new rules would he cffective in CUring any claimed failures in the
exIstimg 1ics. Thg: complaints and inquiries the Commission yeceived vader the existing rules
arc consequently highly relevant in puiding the outcome of the telemarketing rule review.

. In closing,_ f! hus heen neatly six months since ATA requested the documents referenced
n the NPRM. ATA did nol go on a rabbit hunt to determine 1 these documcents exist — the
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Commission put them a issue when it adopled the NPPKAM. |t has also been nearly six months
since the staff claimed it would take five 1o six months 1o produce all the documents and thnt it

would cost ATA upproximately $25,000 for access to them. ATA has diligently voiced its
objcciion 1o this exorbitant demuand and pursucd access to the requested records. There is no

justification for the Commission’s delay in making the documents available to the puhlic, as they
form a vital par! of the record in a rulemaking proceeding, nor is there any good resson for the
\ dilalory approuch the Commission has tnken to resolving the legal issues invelved in the FOIA
appenl. ATA would Jike 10 believe the FCC has not prejudged the issues in the proceeding
(despite your suggestion to the contrary) and it stands ready to pursue all legal avenucs for
cnsuring access to relevant government records that may play a role in any new telemarkcting
rufes. The FCC rulcs setting out its FOIA obligations clearly intend that records requests and
appcals therefrom be processed expeditiously, as access delayed is so often uccess denied.

Very truly yours,

vis Wright 'I'rgmaine LLP
@JZ«L

Robert Corn-Revere
Counsel for ATA

cc: Hon Michacl K. Powell
Hon. Kuthleen Q. Abernathy
Hon Michael J. Copps
\ Hon. Kevin J. Martin
Hon. Jonathan S. Adelstein
K. Dane Snowdcn
G.M. Ma‘t Mattingley, ATA
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PLEASE DELIVER THE FOLLOWINGMATERIAL AS SOON AS POSSIBLE.
PLEASE NOTIFY US IMMEDIATELY AT (202) 5086600 IF NOT RECEIVED PROPERLY.
THANK YOU!

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE MAY BE PRIVILEGED AND CONFIDENTIALINFORMATION
INTENDED FOR THE USE OF THE INBIWVIDUAL OR ENTITY NAMED BELOW. IF YOU HAVE RECEIVED THIS COMMUNICATION
IN ERROR PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE, (COLLECT IF NECESSARY) AND RETURN THE ORIGINAL
MESSAGE TO US AT TIIE ABOVE ADDRESS VIA THE U § MAIL.

THANK YOU|
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